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Introduction
Binding interest arbitration has provided a sensible solution to public employee strikes, particularly by police and firefighters,
for states and localities over the past thirty-five years. In April 2003, the California Supreme Court reopened the debate on
the wisdom of binding interest arbitration for public employees. In County of Riverside v. Superior Court,1 the court reversed
a twenty-year trend and struck down a binding interest arbitration statute.
Interest arbitration “refers to the arbitration of disputes arising from negotiations for new contract terms.”2 This is different
from grievance arbitration, which “arise[s] from the interpretation or application of an existing agreement.”3 “Binding”
designates that the arbitrator’s decision results in a legally binding contract. 4 Most binding interest arbitration statutes require
“final offer” arbitration, whereby the arbitrator must select the last offer submitted by one of the parties, usually on an
issue-by-issue basis.5 Thus, binding interest arbitration takes the final policy decisions out of the hands of the elected
representatives and gives them to a neutral third party.
*246 Currently, about thirty states (or localities therein) have some sort of interest arbitration statute. 6 There are several
rationales for allowing interest arbitration in the public sector. For example, it can protect the public against harmful strikes,
while at the same time provide bargaining leverage to unions incapable of striking effectively.7 However, cities and counties
have argued against binding interest arbitration.8 The public employers’ argument is that, as opposed to grievance arbitration
in which the arbitrator performs a judicial function by merely interpreting and applying an existing agreement, in interest
arbitration the arbitrator is setting the terms, working conditions, and wages of public employees, thereby making a policy
determination usually entrusted to politically accountable representatives. 9 Public employers also argue that binding interest
arbitration inevitably leads to inflationary wages that have a harmful impact on their budgets.10
Although many state courts have traditionally upheld binding interest arbitration, a notable minority has held it to be an
unconstitutional delegation of legislative authority to a private third party. 11 In the past twenty years, there has been a trend
toward endorsing binding interest arbitration wholeheartedly. 12 The County of Riverside v. Superior Court decision was the
first decision since 1981 to strike down a binding interest arbitration statute, thus ending this trend of total acceptance.
Provided that certain safeguards are in place, the trend of upholding binding interest arbitration statutes was appropriate. Part
I of this Note will compare cases from the 1990s and 2000s to cases from the 1960s and *247 1970s and propose a
constitutionally acceptable statutory framework that addresses the political accountability concerns. Part II will provide
background on the more relevant states’ constitutional provisions, statutes, and cases, examining the early split and analyzing
the trend toward acceptance. Part III will provide an analysis of the current state of the law, critiquing some of the decisions
both upholding and invalidating the different statutory schemes. Part IV will offer a proposal for California and other
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jurisdictions that addresses the political accountability concerns, derived in large part from the more recent cases. This Part
will also propose that direct accountability through voter approval of an arbitration award is the soundest way to ensure
political accountability. This Part is an especially important model for California cities and counties, because, absent a state
constitutional amendment, statewide binding arbitration is no longer constitutionally permissible in California.
I. State Courts’ Interpretation of the Non-Delegation Doctrine as Applied to Binding Arbitration
A. Constitutional Provisions
The most successful challenges to the constitutionality of binding interest arbitration statutes have been under the
non-delegation doctrine of many state constitutions.13 The states that have addressed this issue generally have a similar
provision in their constitution, that the state legislature “shall not delegate to any special commission, private corporation or
association, any power to make, supervise or interfere with any municipal improvement, money, property or effects, whether
held in trust or otherwise, or to levy taxes or perform any municipal function whatever.”14 There are also other constitutional
provisions that courts have relied upon.15 While the text of the particular constitutional provisions are important, the
overriding concern, regardless of the text, is that *248 any binding arbitration framework allows a private party to make what
is in reality a legislative policy decision.16 Regardless of the constitutional provision, it is the details of the statute that have
tended to play the determinative role of whether a court will uphold or strike down binding interest arbitration under a
non-delegation theory.
B. The Early Cases
In the late 1960s and 1970s, state courts routinely upheld constitutional challenges to binding interest arbitration. Two early
and often-cited cases are State ex rel. Fire Fighters Local No. 946 v. City of Laramie17 and Warwick Regular Firemen’s
Ass’n,18 which both upheld binding arbitration statutes. In Fire Fighters Local, the firefighter’s union sought to compel
Laramie to comply with the procedures of a binding interest arbitration statute.19 The city defended on the ground that the
statute was unconstitutional.20 The Wyoming Supreme Court, while not even discussing the specifics of the statute, upheld it,
reasoning that performance of arbitration is not “performance of a municipal function” within the meaning of the state
constitution.21
In Warwick Regular Fireman’s Ass’n, the Rhode Island Supreme Court upheld the Firefighters’ Arbitration Act, a binding
arbitration statute.22 The city challenged the statute on non-delegation grounds.23 The court discussed the provisions of the
statute, including the appointment of a three-person arbitration panel.24 One arbitrator is to be appointed by the firefighters’
union, one arbitrator is to be appointed by the municipality, and if the parties cannot agree on the third arbitrator then the
chief justice of the Rhode Island Supreme Court will appoint the final member of the panel. 25 While not discussed in this
early case, who appoints the arbitrators will, and should, have an impact on the constitutionality of these provisions. Here,
however, the court did not address *249 this aspect. Instead, the court simply declared that “an arbitrator appointed under the
pertinent provisions of the statute is a public officer and that collectively the three constitute a public board or agency.”26
Declaring the board to be a “public agency” led the court to conclude that there was not a delegation to a private person, and
therefore no constitutional non-delegation problems.27 This circular reasoning has received severe criticism, even by
proponents of binding arbitration.28 Other courts around this era also routinely upheld binding arbitration statutes. 29
While many courts upheld these statutes, there were several courts that invalidated binding arbitration schemes based entirely
on non-delegation grounds.30 In 1962, the Pennsylvania Supreme Court held that a binding arbitration act (“the Act of June
30, 1947”) involving police and firefighters was not binding on the public, and alternatively, that if it was binding, it would
violate the Pennsylvania Constitution.31 In Greeley Police Union v. City Council of Greeley, the Colorado Supreme Court
invalidated a binding arbitration provision in a city charter amendment that applied to police officers. 32 The court noted that
the charter amendment provided that the American Arbitration Association select a single person who is granted authority to
resolve all disputed issues.33 The court held that the Colorado Constitution prohibited “delegating legislative power to
politically unaccountable persons.”34 The court concluded that the charter amendment unconstitutionally delegated this
legislative power.35
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*250 The South Dakota Supreme Court, in City of Sioux Falls v. Sioux Falls Firefighters, Local 814, held that the South
Dakota Firemen’s and Policemen’s Arbitration Act, a state statute providing for binding arbitration for police and firefighters,
was a “clearly unconstitutional” delegation of legislative authority.36 The court specifically rejected the reasoning provided by
the Wyoming and Rhode Island Supreme Courts. 37 The Utah Supreme Court also invalidated the Firefighter Negotiation Act
that applied only to firefighters.38 The court was concerned that no statutory standards were in place to control the arbitrator:
“Although it is not dispositive of the delegation issue, in this case the legislature failed to provide any statutory standards in
the act or any protection against arbitrariness, such as, hearings with procedural safeguards, legislative supervision, and
judicial review.”39 Finally, in 1981 the Supreme Court of Kentucky, in a brief opinion, struck down a city’s binding
arbitration ordinance on non-delegation grounds in City of Covington v. Covington Lodge No. 1, Fraternal Order of Police. 40
These early cases provide a good preview of what was to happen in the next two decades. While the majority of the courts
were upholding binding arbitration statutes, there was a significant minority that took a hard look at the statute and
invalidated those statutes that simply gave too much unfettered power to the arbitrator. The concerns over political
accountability and especially lack of standards would not dissipate. As more and more states and localities experimented with
binding interest arbitration, more courts faced the political accountability and standards issues. Until recently, state courts had
unanimously upheld binding arbitration statutes over the past twenty years. However, the opinions suggest that the political
accountability and standards concerns did not get lost on either the courts or on the legislatures who were drafting the
statutes.
C. A Trend Towards Acceptance
While most recent state court decisions have overwhelmingly upheld binding arbitration statutes, this section will begin with
an examination *251 of three state courts that had previously found binding arbitration unconstitutional but, in a subsequent
decision, upheld the rewritten provisions. Each of these state courts took a different approach.
In the late 1980s, the Ohio Supreme Court flip-flopped on the constitutionality of binding interest arbitration. In 1988, in City
of Rocky River v. State Employment Relations Board (Rocky River I), the court struck down portions of Ohio’s Public
Employees’ Collective Bargaining Act as unlawfully delegating legislative authority to an arbitrator. 41 After several motions
for reconsideration, a year later in City of Rocky River v. State Employment Relations Board (Rocky River IV) the court
upheld the same statute as a constitutional delegation of legislative power. 42 The Ohio Supreme Court noted that the statute
provides “the conciliator with detailed guidelines under which to proceed,” and that these standards were sufficient for
delegation purposes.43 These standards included consideration of past collectively bargained agreements, the interests and
welfare of the public, and the ability of the public employer to finance and administer the agreement.44 This case has “at least
temporarily, settled a constitutional debate among the justices of the Ohio Supreme Court.”45 It is interesting to note that this
decision, while making mention of the non-delegation issue, did not really address it in full detail, and has been criticized for
that important omission.46 But the court did address another important factor: standards to control the arbitrator.
Pennsylvania, whose Supreme Court had invalidated a binding interest arbitration statute in Erie Firefighters, approached the
non-delegation problem another way. Rather than a change of justices or re-drafting the statute, the state adopted a
constitutional amendment47 that *252 permitted binding interest arbitration. The amendment immediately followed the
constitutional delegation article that the Pennsylvania Supreme Court relied upon in invalidating the statute in Erie
Firefighters. Nonetheless, a city council challenged the Act of June 24, 1968, which provided for compulsory arbitration to
resolve disputes between police and firefighters and the public employers. 48 The city argued that the statute did not contain
sufficient standards required by the court in other instances of delegated authority. 49 The Pennsylvania Supreme Court
rejected this argument, reasoning that “[t]o hold that the statute before us is invalid because it does not contain the standards
necessary under our decisions interpreting Article II [section] 1 would be to directly contradict the language of the
Amendment to Article III [section] 31, and would violate its obvious intendment as well.”50 Thus, the placement of
authorization for binding arbitration directly into a state constitution virtually eliminates any successful challenges to the
statute.
Colorado, whose Supreme Court rejected a binding arbitration statute in Greeley Police Union, was once again faced with the
issue in Fraternal Order of Police, Colorado Lodge No. 19 v. City of Commerce City. 51 This case exemplifies the modern
trend with a well-reasoned and analyzed opinion that addressed the political accountability issue. Commerce City challenged
a charter amendment that established a detailed binding arbitration framework. 52 The amendment required the City Council to
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create a permanent panel of at least three arbitrators. 53 The Council was allowed to add and remove arbitrators from the panel
at any time.54 In addition, the amendment required the arbitrator to consider seven enumerated factors and issue a written
decision.55 The seven factors, which are typical of the standards set out by many state and local legislatures and demanded by
some courts, are: (1) the interests and welfare of the public and the financial ability of the City to bear the costs involved; (2)
the lawful authority of the City; (3) stipulations of the parties; (4) comparison of the compensation, benefits, hours, and other
terms or conditions of employment of the members of the police department involved *253 with other police department
members performing similar services in public employment in comparable communities; (5) the cost of living; (6) any claims
of failure of a party to bargain in good faith pursuant to section 21.7(c); and (7) other similar standards recognized in the
resolution of interest disputes. 57 Finally, the amendment provided for limited judicial review of the arbitrator’s award. 58
The Colorado Supreme Court upheld the charter amendment, stating that the case was consistent with Greeley Police Union. 59
The court reasoned that in Greeley Police Union, the court made clear that the Colorado Constitution prohibited delegation of
legislative power to “politically unaccountable” persons.60 Here, the court held that, by requiring the City Council to create
the arbitration panel and by allowing the City Council to remove persons from the arbitration panel, the panel was politically
accountable.61 Furthermore, the court held that the amendment provided sufficient standards and safeguards to guide the
arbitrator’s decision.62
Over the past decade, other states have also dealt with constitutional non-delegation challenges to binding interest arbitration
statutes. The cases of Oklahoma and Alaska are illustrative of the new approach legislatures are taking. Instead of
unaccountable arbitrators with absolute discretion, these statutes address political accountability concerns and constrain
arbitrator discretion.
In 1971, the Oklahoma Legislature passed the Fire and Police Arbitration Act (the “Act”), where the right of police and
firefighters to strike was withheld.63 However, the Act only provided for non-binding interest arbitration.64 The Act was
amended in 1985 and 1995 to provide for binding interest arbitration. 65 The 1995 amendment also provided a unique process:
If the arbitrators did not choose the city council’s best offer, the city council could call a special election and submit the two
proposals to a vote of the people.66 The citizens of the affected municipality *254 could, in essence, have the final say as to
whether to ratify or reject the collective bargaining agreement. 67
In 1996, the Oklahoma Supreme Court upheld the Act despite numerous constitutional challenges, including non-delegation,
in Fraternal Order of Police, Lodge No. 165 v. City of Choctaw. 68 The court compared the Oklahoma statute to other state
binding arbitration statutes that were held constitutional. The Oklahoma court found the reasoning of the other state courts
persuasive that the “delegation of authority to an arbitrator was permissible because there were sufficient guidelines and
standards set forth in the legislation.”69 The court pointed out that here, the Act “requires that the arbitrators give weight to
factors such as a comparison of wages and benefits with prevailing wage rates, interest and welfare of the public and
revenues available to the municipality.”70 The court reasoned that similar “guidelines were noted by the Alaska Court in
approving their statute for binding interest arbitration.”71 (This case is discussed immediately below.) Therefore, the
Oklahoma Supreme Court upheld the Act against the political accountability challenge because the “delegation of power is
accompanied by sufficient guidelines.”72
Surprisingly, the Oklahoma Supreme Court did not analyze the political accountability aspect of the municipality allowing
the submission of final offers to the voters if the municipality’s offer is not chosen. The court merely stated that “the ultimate
decision resides with either the city council or the people themselves.”73 This lack of analysis may be because direct voter
approval of the offer makes the arbitration offer per se politically accountable; but it is more likely because the court never
reached this issue, since it held that the statute contained sufficient standards and guidelines. In fact, the municipalities in
Fraternal Order of Police, Lodge No. 165 v. City of Choctaw argued against the direct vote provision, stating that it took
away the city’s power to tax and that it was an illegal use of the initiative and referendum process. 74 The court rejected all of
these contentions.75
In 1975, Anchorage, Alaska enacted a comprehensive labor ordinance that included a binding arbitration provision for police,
fire personnel, *255 and emergency medical service workers.76 In 1989, Anchorage, while in contract talks with local police
and firefighters, filed suit claiming that the binding arbitration provision was unconstitutional.77 Three years later, the
Supreme Court of Alaska in Anchorage Police Department heard the case and addressed both the issues of political
accountability and sufficient standards.79 The court upheld the ordinance under both challenges.80
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Unlike Colorado’s case in Fraternal Order of Police, Colorado Lodge No. 19 v. City of Commerce City, where the City
Council chose the list of arbitrators, here the American Arbitration Association supplied the list. 81 That was not determinative
for the Alaska high court. First, the court, citing language used by the Supreme Judicial Court of Massachusetts stated that
“we are less concerned with the labels placed on arbitrators as public or private, as politically accountable or independent,
than we are with the totality of the protection against arbitrariness provided in the statutory scheme.”82 Unlike the South
Dakota and Utah courts, the Alaska Supreme Court held that the delegation of legislative power to an arbitrator was not per
se unconstitutional.83
Here, the court held that the statute contained sufficient protections against arbitrariness. First, the court pointed out that the
arbitration must be conducted according to published rules by the American Arbitration Association.84 Second, while the
American Arbitration Association provides the list of arbitrators, the choice of the arbitrator must be mutually agreed to by
the parties.85 Third, the arbitrator must conduct a hearing and produce a written decision with findings of fact concerning the
specific issues in question.86 Finally, the written decision is “subject to *256 judicial review for abuse of discretion, fraud, or
misconduct on the part of the arbitrator.”87
Another important factor was the list of standards that has become common in modern binding interest arbitration statutes.
The statute provided that the fact-finder is to consider “workload, productivity, economic feasibility, cost of living, the
parties’ bargaining history, relevant market comparisons in the public sector, and relevant market comparisons in the private
sector.”88 After an exhaustive analysis of the statute, the court concluded that “[i]n light of the elaborate and detailed structure
which guides the arbitrator’s decisions and guards against arbitrary action we conclude that the Code’s delegation of
legislative authority is constitutional.”89
D. The Trend Ends in California
The trend of courts upholding binding arbitration statutes involving public employees and public entities ended in April 2003,
when the California Supreme Court invalidated the state’s binding interest arbitration statute. 90 Until 2001, California had
been without a state-wide binding interest arbitration statute. Twenty-one California localities, however, had implemented
various forms of binding arbitration.91 During the 1999-2000 session, the California Legislature enacted into law Senate Bill
402, entitled “Arbitration of Firefighter and Law Enforcement Officer Labor Disputes,” which added sections 1299 et seq. to
the California Code of Civil Procedure.92 Under Senate Bill 402, a labor union representing public safety employees can
declare an impasse in the negotiations and require a local agency to submit unresolved economic issues to binding
arbitration.93 Each party then chooses an arbitrator, who together choose a third arbitrator. 94 The arbitration panel then chooses
between each side’s last best offer, based on an enumerated list of factors. 95 Interestingly, *257 Senate Bill 402 only applied
to any local agency or any entity acting as an agent of a local agency, but did not apply to the State of California even acting
as such an agent.96 Therefore, the California Highway Patrol, among others, were not covered by this statute.
The California Supreme Court invalidated Senate Bill 402 as violating the California Constitution. The court, however,
invalidated the law on “home rule” grounds, not under the non-delegation doctrine.97 The court held that the legislature did
not have power to legislate in this area because compensation of county public employees is not a statewide concern, and
therefore the power to compensate county employees is within the sole powers of counties (and presumably cities for city
employees).98 The court specifically did not address whether a county (or city or the state for its own employees) could enact
a binding arbitration statute on matters it controlled:
At the outset, we emphasize that the issue is not whether a county may voluntarily submit
compensation issues to arbitration, i.e., whether the county may delegate its own authority, but whether
the Legislature may compel a county to submit to arbitration involuntarily. The issues involves the
division of authority between the state and county, not what the county may itself do. 99
This is an important distinction, because it leaves open the possibility that cities, counties, and the state may enact binding
arbitration procedures involving public employees whose compensation they control. For example, cities, counties, and even
the state could enact the proposal below for the workers they each employ.
Although the court’s opinion can be read as forbidding any state legislative requirement of binding arbitration onto localities
as an impermissible infringement on “home rule,” the State could attempt a state-wide system based on a direct
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accountability system, where the locality has the *258 ultimate choice of sending the decision to the voters. The court stated
that the reason Senate Bill 402 fails to pass constitutional muster was because “the county’s governing body does not retain
ultimate power.”100 The State could argue that an arbitration statute (as proposed below) that allows the locality to take to the
voters any adverse arbitration award does provide that locality’s governing body with the “ultimate power” over the decision.
Drafting a statute with more political accountability on the local level may be a way to overcome County of Riverside v.
Superior Court’s concerns.
As this section demonstrates, for almost twenty years state courts routinely upheld binding interest arbitration statutes as an
appropriate constitutional means for resolving public labor disputes. However, legislatures have also been drafting more
careful statutes, which may be the reason why the trend has been towards complete acceptance. The next Part will address
whether this trend is appropriate in light of the still lingering constitutional issues.
II. Analysis of the Current State of the Law
The prior trend in favor of binding interest arbitration in certain parts of the public sector was appropriate, provided that
certain requirements are met. First, there are several positive aspects that should continue to play a role in future binding
interest arbitration statutes. The most important aspects are the acknowledgment of the unique “no strike” rules that apply to
police and firefighters, the provisions that address political accountability, and the demand for sufficient standards. However,
the trend was not without faults. Some state courts have upheld binding arbitration statutes with insufficient protections,
while others have struck down adequate statutes. This Part will examine the current state of the law, looking at both the
positive aspects of the last thirty-five years and the flaws in some statutes and court decisions.
A. Positive Aspects of the Trend
As an initial matter, many of the state and local statutes apply only to police and fire services. This is because most states
outlaw strikes by police and firefighters,101 otherwise known as essential services, because of the detrimental impact a strike
of that nature would have on the communities.102 On the other hand, the right of public employees to collectively *259
bargain has increased substantially over the past forty years. 103 Some commentators have suggested that “[t]he right to bargain
collectively has been so connected with the right to strike in this country that legitimate questions arise as to whether genuine
collective bargaining can occur without the right to strike.”104 This creates a problem for police and firefighter unions:
Without binding interest arbitration, they have the right to bargain collectively, but do not have direct striking pressure to
place on the public employer.
The courts have not been oblivious to this problem. The Oklahoma Supreme Court in Fraternal Order of Police, Lodge No.
165 v. City of Choctaw noted this dilemma in quoting the Oregon Supreme Court, which stated that “binding arbitration is
essentially a quid pro quo for the prohibition of strikes by firemen. Together, these statutes protect the public from
interruption of essential health and safety services while recognizing the employees’ right to engage in meaningful collective
bargaining.”105
Indeed, in the absence of the right to strike, interest arbitration is a strong substitute to make collective bargaining effective.106
The courts are correct to note this unique feature of binding interest arbitration. It provides the police and firefighters unions
with a pressure similar to that of a strike on the public employer, while at the same time protecting the health and safety of
the community.107
Another positive aspect has been the discussion of the need for political accountability. 108 What separates interest arbitration
with other private forms of arbitration is the fact that the arbitrator, never an elected representative, is making legislative
policy decisions.109 In order to be truly accountable to the citizens, arbitrators who are making these legislative decisions need
to have some connection to the elected representatives.
However, having an arbitrator who is politically accountable raises certain issues if the arbitrator is accountable to the local
entity and other issues if the arbitrator is accountable to the state. For example, an arbitrator may be made “politically
accountable” to the local city or county *260 by appointment by the city council, as was the case in Fraternal Order of Police,
Colorado Lodge No. 19 v. City of Commerce City. If an arbitrator is made politically accountable to the local electorate,
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which can be considered a “party” in the arbitration proceeding, then the arbitrator may not be seen as neutral. 110 In addition,
“to the extent that the arbitrator’s constituency is the same as that of the legislative body that would otherwise exercise
authority over the policy questions posed, the process becomes redundant.”111
On the other hand, the state legislature may form a statewide arbitration panel, so that the arbitrators are politically
accountable to elected representatives, albeit at the state level. This poses a problem of the state infringing on local
autonomy.112 The state is in essence indirectly dictating to the localities how to set police and firefighter wages. This is what
doomed the California statute, as there were specific constitutional provisions that protected cities and counties “home rule”
in this area.113 Statewide legislation, therefore, may run into two problems. First, the state constitution may not permit it.
Second, even if statewide binding interest arbitration that applies to cities and counties is constitutionally acceptable, it
ultimately removes the decisions from the citizens of the localities and places those decisions with the representatives of the
state. This could anger citizens who would in effect be told by the state how much the locality needs to budget for its police
and fire protection.
Legislatures have begun to recognize the concerns raised by scholars and the courts about political accountability. It is
important to point out that not every court that has upheld a binding interest arbitration statute has done so on political
accountability grounds. For example, the statute upheld in Anchorage Police Department called for the American Arbitration
Association to provide a list of arbitrators.114 The Colorado Supreme Court in Fraternal Order of Police, Colorado Lodge No.
19 v. City of Commerce City, on the other hand, stated that a previous statute that had been struck down suffered from a lack
of political accountability due to *261 the fact that the American Arbitration Association, “an independent organization with
no political accountability,” submitted the list.115
One state court may see a political accountability problem where another court does not. The point is, however, that courts
are properly considering this aspect of the non-delegation doctrine. Instead of the bright-line rules of Sioux Falls Firefighters,
where no delegation to an arbitrator is proper, no matter the form, today there is Fraternal Order of Police, Colorado Lodge
No. 19 v. City of Commerce City, where the court will examine the statute in actual application to determine if there are
sufficient legislative safeguards.
The legislatures and courts are addressing the need for some political accountability, in two distinct ways. The first way is to
make the arbitrator politically accountable, while the other alternative is to make the arbitrator’s award politically
accountable.
Legislative bodies in Colorado and Nebraska, for example, seek political accountability through the arbitrator. In Colorado,
the city charter amendment sought to have the arbitrator directly accountable to the city council. The city council creates a
permanent panel of arbitrators, and has the authority to add and remove arbitrators from the panel at any time. 116 This is to
ensure that the arbitrators themselves are subject to direct control from elected representatives. Nebraska, on the other hand,
has a “politically accountable” administrative agency to resolve bargaining impasses.117 This is similar to other states whose
arbitrators, rather than supplied by a list from the American Arbitration Association, are supplied by an administrative
agency.118 These statutes, have direct political control over the arbitrator, but not necessarily the award. If the award is
upsetting to the elected body, then it will be the arbitrator who is subject to dismissal.
On the other hand, Oklahoma’s Fire and Police Arbitration Act represents an attempt to get political accountability over the
award itself. The concern is not who is actually arbitrating, but what is the end result. If the city’s offer is not selected, the
city can request a direct voter approval of the award. 119 In this way, the legislature seeks to give control over the policy
decision to the citizens. While this new type of political accountability has not been extensively addressed by commentators,
in *262 Part IV this Note will argue that this is a more effective response to the political accountability issue.
The third positive aspect has been the demand of courts to require enumerated standards on which the arbitrator is to base his
or her decision. To begin with, even some of public employers acknowledge that binding interest arbitration is not per se
unconstitutional.120 Rather, they argue that without standards and guidelines binding interest arbitration is an invalid
delegation of authority. For example, in Anchorage Police Department, the city argued that “our problem is not with binding
interest arbitration as a concept. . . . Our problem is with the way it has been done with this ordinance. The ordinance simply
does not provide the necessary standards and safeguards to make that delegation of authority valid.”121
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An excellent example of the courts requiring standards was the decision by the Supreme Judicial Court of Maine in City of
Biddeford v. Biddeford Teacher’s Ass’n.122 The case involved the validity of the binding arbitration provision of the
Municipal Employees Labor Relations Law, which applied to all public employees, but in this case was being invoked by
teachers.123 The court first held that binding interest arbitration was not a per se violation of the non-delegation doctrine of the
state constitution.124 However, the court closely scrutinized the statute and found that adequate standards did not exist. 125 The
court noted that “[t]his Act--unlike those in some other states--does not provide that the arbitrators’ award is to be subject to
existing statutory restrictions.”126
Although an earlier case, Biddeford Teacher’s Ass’n provides an excellent analysis of the need for standards. Standards
parallel political accountability, as the Maine court noted that the “arbitrators are not public officials and are not required to
answer to the electorate or to the elected representatives of the electorate.”127 In the last decade, the necessity of standards
have been an important factor for courts in upholding these statutes.
*263 B. Critique of Decisions
While the more recent decisions have demonstrated a positive step taken by legislatures and the courts in drafting and
interpreting binding interest arbitration statutes, there have been problematic decisions over the years. The purpose of this
analysis is to show that the means are important in achieving the end of a constitutionally acceptable statutory framework.
My first critique is addressed to state legislatures. Generally, binding interest arbitration statutes are tailored to a narrow
sector of public employees, usually police and firefighters. 128 However, some states have provided binding interest arbitration
to all public employees, regardless of whether they perform “essential services” or not.129 This is a mistake, for it broadens the
use of this unique procedure to public employees who have other recourses.
As discussed above, courts and commentators view binding interest arbitration as a replacement for the right to strike and to
make collective bargaining rights effective.130 While strikes are certainly disruptive, the bargaining is still between public
employees and the politically accountable public employer. Binding interest arbitration, which involves a private individual
making legislative decisions, should only be used for those service providers, such as police and firefighters, that the
community simply cannot afford to go on strike. It should not be used to enable the public employer to abdicate completely
its role determining the compensation of most of its employees. 131 Although it is tempting to use binding interest arbitration
for all public employee labor disputes, it should not be a substitute for groups of employees who have the option to strike.
My second critique is addressed to state judiciaries. It is imperative that courts analyze the statutes to make sure the
arbitrators are politically *264 accountable and are guided by enumerated standards. The Rhode Island Supreme Court’s
decision in Warwick Regular Fireman’s Ass’n, is an example of an opinion that lacks proper analysis. Rather than critique
this opinion, which has been done by many commentators, 132 I will point out the danger in this type of decision. The court
held that arbitrators when acting in their binding interest capacity were in reality public officials.133
This type of semantic manipulation does not justify the end result of a constitutionally acceptable statutory framework.
Courts that engage in this type of ends-justifying reasoning simply do not examine the statute at all, nor do they determine if
the arbitrators are constrained by any political accountability or enumerated standards. This type of poor judicial review
allows legislatures to draft broad proposals that could leave arbitrators unchecked. Fortunately, Warwick Regular Fireman’s
Ass’n is an aberration, rather than a trend. It is important that courts engage in meaningful judicial review, so not as to let
wholly unaccountable private parties make legislative policy decisions.
III. “Model Statute” Proposal
While a binding interest arbitration statute may seem like a complex way to resolve labor disputes, it is the best solution for
dealing with police and firefighter labor impasses. The State of California and its cities and counties should do likewise. The
alternatives are not desirable. Public employers will argue that binding interest arbitration is not necessary, that police and
firefighters already have been given a “fair shake” by the public employer and that they do not need this unnecessary
weapon.134 However, considering that so many states and localities have opted to create such a system, clearly there is a
feeling that police and firefighters are not given a “fair shake.” Without this system, police and firefighters would have to
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accept whatever the public employer offered.
California now stands at a crossroads. For over thirty-five years, public entities have experimented with binding interest
arbitration. California attempted to join this group, but a statewide attempt to impose binding interest arbitration on cities and
counties has failed. The easiest solution would be to follow Pennsylvania’s lead and enact a constitutional amendment that
allows for binding interest arbitration.135 However, that would not address the fundamental problems and concerns about the
role of the arbitrator. California and its cities and counties *265 have a great opportunity to pass statutes that are not just
constitutionally acceptable but that also address political accountability and arbitration standards in an ideal manner. Having
examined the positive and negative aspects of binding interest arbitration, I propose a statute that the State, cities, and
counties of California can adopt toward employees whom they control that includes the best practices of the last thirty-five
years. The statute I propose should only apply to essential services such as police and firefighters, should include direct
political accountability, and should contain sufficient standards to constrain the arbitrator. This proposal could be adopted
statewide or on a local basis.
A. Only for “Essential Employees”
The binding interest arbitration statute or ordinance should only be for essential employees, which are typically police and
firefighter personnel. As discussed above, this is because of the unique nature of their work: they perform services that are
absolutely essential to health and safety, but at the same time they are not allowed to strike. Other employees may be found to
be essential also.136 Whatever the classification, it should not be a blanket right to binding interest arbitration for every public
employee.
B. Direct Political Accountability
The statute or ordinance should address the political accountability problem through a direct voter approval of the arbitration
awards.
If direct voter approval is not desired, then other political accountability measures must be enacted. The arbitrators
themselves could be made accountable to elected representatives. On the political accountability side, statutes such as that
involved in Fraternal Order of Police, Colorado Lodge No. 165 v. City of Commerce City 137 are much more appealing than
the statute involved in Anchorage Police Department.138 It is important that the elected representatives play a role in who will
be on the arbitration board. Therefore, if a state or locality does not adopt the direct elections approach, there are a number of
alternatives to place political accountability on the arbitrator. For example, a state or locality can devise a public arbitration
agency similar to Nebraska.139 Or, a state *266 or locality can allow the legislature or city council to play a direct oversight
role, such as the city charter in Fraternal Order of Police, Colorado Lodge No. 19 v. City of Commerce City. Either way, the
elected body is placing some political restraints on the arbitrators themselves.
The real issue that concerns citizens is what the arbitrator is actually awarding. It is the award of compensation that will
directly affect the citizens, possibly either through cuts in other services, decrease in overall spending, or increased taxes.
Cities and counties of California should look to Oklahoma’s unique solution to this problem. If the city’s final offer is not
chosen by the arbitrator, the city council can request the arbitration award to be voted on by the citizens. 140 In that way, direct
political accountability is realized.
As discussed above, commentators have pointed out some of the problems with political accountability of the arbitrator. 141
The arbitrator, if responsive to the elected officials, is in effect responsive to one of the parties who cannot resolve the labor
dispute. Conceptually, the same argument can be applied to the citizens who vote, who are supposed to be represented by the
elected officials.
On the other hand, when the citizens get to directly vote on the arbitration award, that provides direct political accountability.
There may be factors that are skewing the bargaining process, such as elected representatives holding a grudge against the
bargaining agents or other factors that may come into play during negotiations. But it is the citizens’ checkbook that the
parties are negotiating over. If the citizens want to give the police and firefighters a substantial raise, then they can voice
themselves at the polls. Therefore, California and its cities and counties should adopt a statutory scheme similar to
9
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Oklahoma.142
C. Sufficient Standards
The statute or ordinance should contain sufficient standards to regulate arbitrator discretion. The legislatures and the courts
have handled these safeguards convincingly and thoroughly. Many courts that have upheld binding interest arbitration
statutes have discussed the standards *267 that are in place to constrain the arbitrator’s discretion. 143 “Standards”
encompasses three distinct areas: requirement of a written decision by the arbitrator, enumerated criteria in the statute, and
judicial review of the award.
First, the cities, counties, or State of California should require the arbitrator to issue a written opinion addressing each issue.144
It is important to note that this is related to judicial review in that, for the court to have meaningful judicial review, it needs to
have some evidence of what and how the arbitrator came to his or her decision.
This written decision will be just as important in areas that have a referendum on the award as those that do not. Where there
is a referendum, the written decision will provide voters with reasons why the award was made. Where there is no
referendum, a written decision is an essential part of the restraint on arbitrator discretion (see judicial review discussion
below). Therefore, a written decision on each issue needs to be a part of any statute. 145
Second, the statute or ordinance needs to contain a list of standards that the arbitrator must consider. 146 There are a variety of
standards that legislatures have drafted,147 but California should adopt the comprehensive list of factors provided by the
Michigan statute:
(a) The lawful authority of the employer.
(b) Stipulations of the parties.
(c) The interest and welfare of the public and the financial ability of the unit of government to meet
those costs.
(d) Comparison of the wages, hours and conditions of employment of the employees involved in the
arbitration proceeding with the wages, *268 hours and conditions of employment of other employees
performing similar services and with other employees generally:
(i) In public employment in comparable communities.
(ii) In private employment in comparable communities.
(e) The average consumer prices for goods and services, commonly known as the cost of living.
(f) The overall compensation presently received by the employees, including direct wage
compensation, vacations, holidays and other excused time, insurance and pensions, medical and
hospitalization benefits, the continuity and stability of employment, and all other benefits received.
(g) Changes in any of the foregoing circumstances during the pendency of the arbitration proceedings.
(h) Such other factors, not confined to the foregoing, which are normally or traditionally taken into
consideration in the determination of wages, hours and conditions of employment through voluntary
collective bargaining, mediation, fact-finding, arbitration or otherwise between the parties, in the
public service or in private employment.148 By following these statutory criteria, courts have held that
this comprehensive list of factors “provides the necessary standards” required “for the exercise of
legislative power.”149
Finally, the last required safeguard is judicial review of the arbitration award. If California’s cities and counties adopt the
proposed voter approval system, then judicial review will not be required. The voters, not the arbitrator, will have the
ultimate review. However, in other forms of binding arbitration statutes, where voters do not “review” the decision, judicial
review is essential. Typically, the arbitrator’s award, which should be in writing, is subject to judicial review for “abuse of
discretion, fraud, or misconduct on the part of the arbitrator.”150 This judicial review, while limited, ensures that the arbitrator
is acting in accordance with the law and in accordance with the enumerated criteria. 151 The standard of judicial review of
interest arbitration awards is much stricter than most arbitration awards, including grievance arbitration. 152
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*269 As stated earlier, written decisions, enumerated standards, and judicial review are important, but, with direct political
accountability, they become less so. That is because the citizens of the community have the final “review.” Therefore, while
these standards are important in constraining arbitrator discretion, direct political accountability provides an additional
safeguard against any troublesome delegation problem.
Conclusion
Binding interest arbitration has become a popular tool in many states and localities for resolving potentially debilitating
strikes.153 Although California’s statewide venture into binding interest arbitration has failed, there remain several avenues by
which California public entities can enact binding interest arbitration legislation. Many legislatures on the state and local
level have drafted comprehensive statutes not only to resolve the labor dispute problem, but to ensure that the delegation of
this legislative authority is constitutionally permissible. Until recently, state courts had unanimously upheld these statutes.
The upholding of these provisions was a positive trend, in light of the carefully crafted statutes.
The State of California and its cities and counties should adopt a statute or ordinance that the limits binding arbitration to
“essential” employees and provides a list of enumerated statutory standards that an arbitrator is to consider. The best way to
obtain political accountability is through a direct election by the voters on whether to approve or reject the arbitration award.
That way, the arbitration award is truly politically accountable and is the message of the citizens who will have to pay,
directly or indirectly, for the new labor contracts.
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